Doris Beaver’s

EYE ON GILPIN COUNTY . . . 




December 3, 2012  

BRANNAN SAND AND GRAVEL REVISITED  

   The Brannan Sand and Gravel (Brannan) lawsuit has been ongoing now since the litigation was filed shortly after denial by Gilpin County of a Special Use Review Permit (SUR Permit) to operate an open rock quarry in the southern portion of Gilpin County (September 2008). 
   An appeal was filed by Brannan following District Court Judge Jack W. Berryhill’s order granting summary judgment in favor of Gilpin County and the Board of County Commissioners (County Defendants), and upholding the August 19, 2008 denial of Brannan’s SUR Permit application. 

   County Defendants, along with intervenors City of Black Hawk and Shack West, LLC, filed pleadings asking for dismissal of that appeal based on lack of standing and mootness. 

   The event prompting the filing of said dismissal was loss of the subject property by Phillip and Kathleen Wolf when TCF National Bank foreclosed on the property, a portion of which the proposed quarry would have been developed on. 
   Upon completion of the foreclosure sale on February 10, 2011, TCF National Bank became owner of the entire property, free and clear of all liens and encumbrances junior to the lien foreclosed, including Clear Creek District Water Providers, LLC (the original SUR Permit applicant) and Brannan’s contractual interests in the property through the Wolfs. 

    Because of the foreclosure event, in February of 2012, the case was remanded to Judge Berryhill for determination of whether or not Brannan’s appeal had become moot. The questions posed by the Court of Appeals were these:

1. Does Brannan have a legally protected right to enter the property upon which it seeks to conduct quarry operations – Judge Berryhill, after review, determined Brannan no longer had a legally protected right; and 

2. Is such a legally protected right necessary to prosecute the appeal – Judge Berryhill determined it was necessary. 
   On September 11, 2012, Judge Berryhill entered his ruling titled “Order After Remand.” The Conclusion:  “Plaintiff Brannan Sand and Gravel Company, LLC lacks standing to pursue this appeal because the case and controversy have become moot.” 

   A brief summary of the points of laws relied on by Judge Berryhill follows (citations omitted), but first, because “Colorado has adopted the “standing” doctrine based on federal formulation,” the three elements for “standing” should be set forth. 

· The plaintiff must have suffered an “injury in fact” – an invasion of a legally-protected interest which is (a) concrete and particularized, and (b) “actual or imminent, not conjectural or hypothetical.” 

· There must be a causal connection between the injury and the conduct complained of, i.e., the injury has to be “fairly traceable to the challenged action of the defendant, and not the result of the independent action of some third party not before the court.” 

· It must be “likely,” as opposed to merely “speculative,” that the injury will be redressed by a favorable decision.

   Judge Berryhill points out that the third element is the death knell to Brannan’s appeal. The points of law Judge Berryhill relied on to reach his ruling follow (citations omitted): 

· Alleged injury to the legally-protected interest must be sufficiently direct and palpable to allow a court to say with assurance that there is an actual controversy proper for judicial resolution; 

· Standing cannot be conveyed by the remote possibility of a future injury; 

· Standing and mootness are highly fluid doctrines that constantly overlap; 

· There is little reason to prefer one title over another; 

· A Plaintiff lacks standing because the case had become moot;
· The case had become moot because the litigants had lost standing; 

· Doctrines are distinguished by using mootness to represent a time dimension of standing, requiring that the interest originally sufficient to confirm standing persist throughout the suit; 

· The distinctive mootness label, however, helps concentrate attention on the peculiar problems of a suit’s death rather than its birth; 

· The requisite personal interests that must exist at the commencement of the litigation (standing) must continue throughout its existence (mootness); 

· An issue becomes moot when the relief granted by the court would not have a practical effect on an existing controversy. Once an issue becomes moot, a court normally refrains from addressing it; and
· The Court of Appeals has also declared:  “Our duty on review is ‘to “decide principles or rules of law” which cannot affect the matter at issue before [us]’.”

   Certain exceptions to these precedents are recognized:  1) the “capable of repetition, yet evading review” exception; and 2) the matter involves a question of great public importance or an allegedly recurring constitutional violation. 

   Judge Berryhill then addressed Brannan’s argument that it has standing to assert its statutorily protected interest under the Colorado Open Meetings Law by describing each and every meeting held by the County Defendants which occurred on:

· January 12, 2008
· June 17 and 23, 2008

· July 22, 2008

· August 19, 2008

   In a recent case, the Court of Appeals ruled that a public body may “cure” a violation of the Colorado Open Meetings Law by holding the subsequent complying meeting provided the subsequent meeting is not a mere “rubber stamping” of an earlier decision made in violation of the Open Meetings Law. 
   That case also noted the focus of the Open Meetings Law is on the process of governmental decision making, not on the substance of the decisions themselves. (Writer’s translation: Just because you don’t like the outcome does not in and of itself make the meeting a violation of the Open Meetings Law.) Brannan sought throughout the litigation to claim two disputed “executive sessions” on June 24, 2008 and July 1, 2008 convened for the purpose of allowing the county attorney to give confidential advice to the County Commissioners were violations of the Colorado Open Meetings Law.
   On this argument, Judge Berryhill concluded that, “to the extent there was any violation of the Open Meetings Law, the subsequent meetings were in compliance with the law, and there is no evidence that there was a mere “rubber-stamping of an earlier private decision.” “Any violation as alleged by Brannan was cured.” 

   On October 14, 2012, Brannan filed a Motion to Reconsider Order After Remand. On that same date, Judge Berryhill’s denied Brannan’s Motion. The Judge refers to a contract between TCF Bank and Richard Damiano for purchase of the property. The seller-bank’s counterproposal included a deed restriction that would prohibit any quarrying or mining operations on the property. Dr. Damiano accepted the counterproposal on June 25, 2012, but on August 15, 2011, Dr. Damiano made an “inspection objection” to the proposed restriction. 
   Judge Berryhill states that it is unclear from Brannan’s submissions to the court whether the objection has been resolved between the parties, pointing out that the sale has yet to close. 

   Also addressed by Judge Berryhill is Shack West’s argument that Dr. Damiano’s memo to Brannan to “continue with the SUR Permit process cannot confer standing on Brannan since Dr. Damiano has no standing himself to seek an SUR Permit on property that he does not yet own.” 
   Judge Berryhill disputes Brannan’s citation of caselaw supporting its position – “The right of appeal of a matter follows the property interest.” “Brannan’s prior property interest was based on a real estate purchase contract between the Wolfs and Brannan, which has been extinguished as set forth in my 9/11/12 Order. Because Brannan now has no “property interest” with the current owner (TCF Bank) – nor as yet with the proposed buyer (Dr, Daminao) – it lacks standing today to pursuer its appeal.”
   A ruling from the Colorado Court of Appeals is expected in the not too distant future. Stay tuned. 
Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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